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Three Areas of Focus 
Today

1) Defining the Problems
2) Civil Legal Framework & Options
3) What Attorneys Can Do
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A Variety of  Tools in  Our Toolboxes

• Federal and state laws
• Family law divorce, separation, 

and parentage actions
• Arrest, prosecution, 

incarceration
• Criminal protective orders
• Civil domestic violence 

restraining orders
• Civil harassment & stalking 

orders
• Mental health + prohibitions

• Safety planning with survivors
• “Control”/compliance planning with 

prohibited folks
• Dangerousness and risk assessments
• Parenting plan provisions
• Counseling and education
• Safe/confidential housing
• Economic support
• Childcare
• Responsive services and opportunities
• Voluntary separation from firearms
• Safe storage of firearms

Image by macrovector on freepik
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DOMESTIC VIOLENCE CIVIL 
RESTRAINING ORDERS

• Governed by state and federal law
• Significant variation
• Longstanding 
• Designed to address a variety of 

situations
• Limited legal representation for 

petitioners and respondents

• Governed by state law
• Significant similarities
• New-ish (2016 in CA)
• Designed to prevent suicide and 

mass shootings, generally
• Law enforcement often 

petitioners

EXTREME RISK PROTECTION 
ORDERS

Today ’s Focus:  Primarily  Two Legal  Remedies 
Involving Firearms & Ammunition Prohibitions

6



Current Landscape: 
Firearm Access & Violence
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290.8 million cars
in the U.S.

400 million civilian owned 
firearms in the US 

120.5 firearms for every 
100 residents in the U.S.
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Legal Framework
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Gun Control Act 
(GCA), 18 U.S.C. .  
§922(g): certain 
categories of 
people prohibited 
(firearms and 
ammunition)

5 th Circuit: 
U.S. v. Rahimi

• convicted in any court of a crime punishable by imprisonment for a term 
exceeding one year;

• fugitive from justice;

• unlawful user of or addicted to any controlled substance (as defined in 
section 102 of the Controlled Substances Act, codified at 21 U.S.C. § 
802);

• adjudicated as a mental defective or has been committed to any mental 
institution;

• illegal alien;

• discharged from the Armed Forces under dishonorable conditions;

• renounced his or her United States citizenship;
• subject to a court order restraining the person from harassing, stalking, 

or threatening an intimate partner or child of the intimate partner; or

• convicted of a misdemeanor crime of domestic violence.
The GCA at 18 U.S.C. § 922(n) also makes it unlawful for any person 
under indictment for a crime punishable by imprisonment for a term 
exceeding one year to ship, transport, or receive firearms or ammunition.

15

5th Circuit Rahimi Decision Struck Down 
Prohibition in Texas, Louisiana, Mississippi

• 18 U.S.C.§ 922(g)(8) burdened Rahimi’s 
2nd Amendment right to bear arms under 
Bruen

• The federal prohibition is not supported 
historically and is an “outlier”

• The court did not find the arguments the 
government put forth to ground the 
prohibition in history supportable
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Judge Ho’s Concurrence in Rahimi

• “Many divorce lawyers routinely recommend pursuit 
of civil protection orders for clients in divorce 
proceedings...as a tactical leverage device.”

• “…there’s a “tremendous” risk that courts will enter 
protective orders automatically—despite the 
absence of any real threat of danger.”

• “In one case, for example, a family court judge 
granted a restraining order on the ground that the 
husband told his wife that he did not love her and was 
no longer attracted to her.”
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Beyond Prohibitions:  Threat-Related Cases

• Caniglia v. Strom (U.S. Supreme Court, 2021) 
• “Neither the holding nor logic of Cady justifies such warrantless searches and 

seizures in the home…..[a] recognition of the existence of “community 
caretaking” tasks, like rendering aid to motorists in disabled vehicles, is not an 
open-ended license to perform them anywhere”

• Counterman v. Colorado (U.S. Supreme Court, 2023)
• “The State must prove in true-threats cases that the defendant had some 

subjective understanding of his statements’ threatening nature, but the 
First Amendment requires no more demanding a showing than 
recklessness.”
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Domestic Violence Civil 
Protection/Restraining Orders
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“For twelve years since her marriage ….she has managed to support 
herself and her four children…[her husband has faced criminal 
sanctions four or five times] for beating her, knocking out her teeth, 
and nearly killing her [son]. Each time he returned from prison…more 
brutal…. and seized whatever money or furniture she had managed to 
obtain, breaking up her home over and over again. She applied…for a 
Protection Order…”

Frances Power Cobbe, writing in 1868
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• While there are differences from state to state, all protective order statutes allow the judge to order one or more of the following 
provisions:

1. Cease abuse- order the abuser to stop hurting or threatening you.
2. Stay away- the majority of states’ orders can instruct the abuser to stay away from you, your home, your workplace, or your 

school.
3. No contact- to prohibit all contact, whether by telephone, text messages, notes, mail, fax, email, through a third person, or 

delivery of flowers or gifts.
4. Support- order the abuser to pay you temporary child support or continue to make mortgage payments on a home owned by 

both of you.
5. Exclusive use- to award you sole use of a home or car owned by both of you.
6. Restitution- to pay you for medical costs or property damage caused by the abuser, for example.
7. Relinquish firearms- some courts might be able to order the abuser to turn over any guns, rifles and ammunition s/he has.
8. Treatment- to attend a batterers’ treatment program, appear for regular drug tests, or start alcohol or drug abuse counseling.
9. Custody, visitation, and child support- many jurisdictions also allow the court to make decisions about the care and safety of 

your children as part of your restraining order. Courts can order the abuser to stay away from and have no contact with your 
children’s doctors, daycare, school or after-school job and many courts can make temporary custody/visitation decisions. Some 
can even issue child support orders within the restraining order. You can also ask the court to order supervised visitation, or to 
specify a safe arrangement for transferring the children back and forth between you and the abuser.

Credit: womenslaw.org
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Extreme Risk Protection Orders
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Remedies DV Civil Orders Extreme Risk Orders

Names protected 
parties

Restricts where the 
restrained person can 
go

Child custody and 
visitation remedies

Financial Remedies

Services

No contact, no abuse

Access to victim 
advocates

Firearm prohibitions 
under state or federal 
law (ERPO only state)
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Extreme Risk Protection Orders: Designed to Prevent Suicide and Mass 
Shootings - and to 
Fill Gaps in Existing Criminal and Civil Approaches

31

https://www.cpr.org/2023/01/30/erpo-red-flag-cases-in-colorado/
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https://www.courts.state.co.us/Forms/Forms_List.cfm?Form_Type_ID=280
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https://www.nycourts.gov/legacypdfs/forms/erpo/Application_Temporary_ERPO_(UCS-6341)_fillable.pdf
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What Legal Services Attorneys Can Do
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Learn,  Ask ,  and Act

• Consider personal and client risk 
associated with the nature of cases – 
and the increase availability of 
firearms

• Pushing  information out as well as 
collecting info is key

• Consider gun-related safety 
provisions in crafting parent plans

• Talk about safe storage and 
prohibitions

• Become familiar with the range of 
tools available to reduce risk: civil, 
criminal; state and federal laws

• Assist the court with recognizing 
dangerousness and the need for a 
specific set of remedies
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H elping the Cour t/Judges Recognize and 
Address Dangerousness

• Synthesize client narratives to focus on experienced and potential harm
• Share information about why access to firearms and threats combined 

increases risk
• Consider prevalence of gun ownership and ideas around “if it was really 

dangerous, this would be in criminal court”
• Appropriately refer to mental health concerns 
• Provide safer options for judicial decisions (for example, with visitation)
• Support compliance with firearm prohibitions 
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Parenting Plan 
Provisions and 
Examples

• Firearms will be stored safely, locked and unloaded and 
as legally required

• Neither parent will purchase or maintain firearms in the 
home without the consent of the other parent

• All laws regarding firearm use will be followed

• Work with clients to follow restraining order and other 
prohibitions 

• Supervised, virtual or no visitation may be appropriate
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https://aliotolegal.com/wp-content/uploads/2022/10/Camara.Petition.Filed.pdf
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Discussion
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